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THE UMBRELLA COMPANY OF CHOICE FOR TODAY'S FLEXIBLE HORKFORCE

THE SMART|\|ORK COM 2 MINUTE GUIDE TO THE AGENCY

[NORKERs? REGULATIONYS

THeE AINR. — THE AGENCcY |\ oRKERs’ REcuLAaTIiONs 2010 ("THE
REGULATIONI’)

Take erFecT FRoM QcToBER 4T 2Q1]. THEY APPLY TO:

rrL\]ORKERI WITHA CONTRACT OF EMPLOYMENT OR EMPLOYMENT
RELATIONSHIP WITH A TEMPORARY WORKAGENCY WHO ARE ASSIGNED
TO USERUNDERTAKINGS TO WORKTEMPORARILY UNDER THEIR

SUPERVISION AND DIRECTION ”

|[NHO’s AFFECTED?

THIJ’ MEANS THE REGULATIONI WILL AFFECT AGENCY WORKERS WHO FIND
TEMPORARY WORK THROUGH AN AGENCY; THEY DO NOT APPLY TO SJELF—
EMPLOYED WORKERS OR THOJSE EMPLOYED UNDER A MANAGED SERVICE
CONTRACT BUT THEY DO APPLY TO AGENCY WORKERJS CONTRACTED UNDER
AN UMBRELLA COMPANY

THERE HAS BEEN MUCH DEBATE ABOUT THE INCLUJSION OF AGENCY

WORKERS WHO WORK UNDER AN UMBRELLA OR PERSJONAL SERVICES
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COMPANY [HE LATEST GUIDANCE SAYS BOTH UMBRELLA AND PERSONAL
SERVICE COMPANIES ARE COVERED BY THE REGULATIONIJ WHILE THOSE
WHO ARE “GENUINELY SJELF—EMPLOYED™ (INCLUDING THOJSE WORKING
UNDER A MANAGED SERVICE CONTRACT) WILL NOT BE COVERED

(OF couRsE ULTIMATELY IT WILL BE FOR TRIBUNALS TO DECIDE IF THE
ARRANGEMENT IS GENUINE SJELF—EMPLOYMENT OR 4 SHAM ARRANGEMENT

DESIGNED TO AVOID THE REGULATIONI_

INHAT’Sf A TEMPORARY WORK AGENCY?

A TEMPORARY WORK AGENCY |SJ DEFINED AJS:

”A PERSON ENGAGED IN THE ECONOMIC ACTII/ITY) PUBLIC OR PRII/ATEJ
WHETHER OR NOT OPERATING FOR PROFIT) AND WHETHER OR NOT

CARRYING ON SJUCH ACTIVITY IN CONJUNCTION WITH OTHERI) OF —

(A) SUPPLYING INDIVIDUALS TO WORKTEMPORARILY FORAND UNDER
THE JUPERVISION AND DIRECTION OF HIRERIJ' OR

(B) PAYING FORJ OR RECEIVING OR FORWARDING PAYMENT FORJTHE
JERVICES OF INDIVIDUALS WHO ARE SJUPPLIED TO WORKTEMPORARILY
FORAND UNDER THE SJUPERVISION AND DIRECTION OF HIRER.I'_”
THII DEFINITION EFFECTIVELY COVERS AGENCIES THAT JUPPLY WORKERYS

TO HIRERS FOR TEMPORARY WORK, AGENCY WORKERS THEMJELVES AREJ
UNIURF’RIJ’INCLY) THOJSE SUPPLIED BY A TEMPORARY WORK AGENCY FOR

(AND UNDER THE SJUPERVIJSION OF) A HIRERJ WHO HAS A CONTRACT WITH

THE TEMPORARY WORK AGENCY (THE CONTRACT BEING EITHER A

CONTRACT OF EMPLOYMENT OR A CONTRACT FOR J'ERVICEI)_

[NHAT bo THE R EGULATIONS AFFORD?

UNDER THE REGULATIONI AN AGENCY WORKER IS ENTITLED TO THE SJAME
BASIC WORKING AND EMPLOYMENT CONDITIONS ASF WOULD BE AFFORDED
THEM IF THEY HAD BEEN EMPLOYED DIRECTLY BY THE HIRER SUCH RIGHTS

ARE GRANTED AFTER THE AGENCY WORKER COMPLETES A ]Z—NEEK
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QL’JALIFYING PERIOD (THAT II]Z CONTINUOUJS CALENDAR NEEKI) IN THE
SJAME ROLE

|N JOME CASES IT WILL BE JTRAIGHTFORWARD TO COMPARE WORKING AND
EMPLOYMENT CONDITION/S FJ FOR EXAMPLEJ SJOMEONE IS DIRECTLY
EMPLOYED BY THE HIRER IN THE SJAME ROLE ASf THE AGENCY WORKER
THEN IT’S SIMPLY A MATTER OF ENSJURING THAT PAY (AMONC OTHER
AIPECTJ’J‘ LISTED BELON) ARE AT THE JAME LEVEL,

l/\]HERE NO SJUCH EMPLOYEE/S EXIIT} THEN IT BECOMES HARDER AND THE

AGENCY WORKER MUJST BE COMPARED WITH A HYPOTHETICAL EMPLOYEE

INHAT ENTITLEMENTS UNDER THE R EGULATIONS?

THE WORKER IS ENTITLED TO EQUAL TREATMENT IN RESPECT OF “BASIC
WORKING AND EMPLOYMENT CONDITIONS” — DEFINED IN THE

R EcULATIONS (V|A THE TEMPORARY AGENCY |A\|ORKERYS DIRECTIVE) AS:
PAY DURATION OF WORKING TIME; LENGTH OF NIGHT WORK REJST
PERIODS REST BREAKS ANNUAL LEAVE AND PAID TIME OFF FOR

ANTE NATAL APPOINTMENT/S

FACH TERM/CONDITION COULD BE DISCUSSED AT LENGTH ASf THEY COVER
MANY DIFFERENT AREAS ‘PAY’ ALONE COVERS BASIC PAY OVERTIME,
SHIFT ALLOWANCES — EVEN BONUJES SO | RECOMMENDED LOOKING AT

EACH AREA IN DETAIL

INHAT Do THE R.LEGULATIONS NOT ALLOW?

THE GCOVERNMENT HAS INCORPORATED ANTI—AVOIDANCE MEAIUREI)
DESIGNED TO PREVENT AN EMPLOYER SIMPLY ROTATING AGCENCY WORKERYS
IN ORDER THAT THEY DO NOT REACH THE ]E—NEEK QE)ALIFYINC PERIOD
THEREFORE IF AN AGENCY WORKER HAS COMPLETED TWO OR MORE
ASSIGNMENTS WITH A HIRER)’ OR COMPLETED AT LEAJST ONE

ASSJIGNMENT WITH A HIRER AND ONE OR MORE EARLIER ASSIGNMENT/S
WITH A HIRER CONNECTED TO THAT HIRERJ‘ OR HAS WORKED IN MORE

THAN TWO ROLES DURING AN ASSJIGNMENT WITH A HIRER AND ON AT LEAST
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TWO OCCASIONS THE ROLE WAS NOT THE SJAME AS A PREVIOUJS ROLE; THEN
ADDITIONAL AWARDJS COULD BE IJJUED AT TRIBUNAL

THIJ’ WOULD BE THE CASE ASSJUMING THE LIKELY EXPLANATION OF THE
ROTATION IS THAT THE HIRER OR AGENCY INTENDED TO PREVENT THE

WORKER FROM REACHING THE QEJALIFYING PERIOD

R EMEMBER .

THII GUIDE MERELY SJCRATCHES THE JURFACE OF A PIECE OF LEGISJLATION
THAT WILL HAVE A DRAMATIC IMPACT ON TEMPORARY AGENCY WORKERJS |T
IS IMPORTANT FOR ALL AGENCY AND TEMPORARY WORKERJS TO KNOW THE
LAW IN THIS AREA

HELPFULLYJ THE GOVERNMENT IS TO RELEASJE FINAL GUIDANCE WHICH
YOU SJHOULD ENDEAVOUR TO READ

HTTP://WWW BIS GOV UK/POLICIES/EMPLOYMENT—MATTERS/STRATEGIES/AWD
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